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all whose minds were not perverted by vice or sophistry
could easily find out its commands for themselves, since,
as they said, it was written in the hearts of men.

Now it is obvious that this theory is open to attack
on two separate grounds. Historically it is false, and
philosophically it confounds what is with what ought to
be. There never was a time when men lived each his
own Individual life without connection with his fellows,
and without any external authority to which he owed
obedience. The more we discover about early institutions,
the more clear does it appear that the unit of ancient
society was a community, not an individual. Instead of
primeval man being absolutely free to follow his own
impulses and determine his own lot, he was subject to far
more numerous and more galling restrictions than is the
case in modern life. Indeed, the progress of civilized
society is a progress from a state In which nearly all men
have their rights and duties absolutely determined for
them, to a state in which they are at liberty to determine
most of them for themselves. This is nowhere more
clearly exemplified than in the department of contract.
The theorists on a Law of Nature imagined that all the
rights and obligations of early man were created by
mutual consent. In the supposed absence of any con-
trolling authority, they could think of no other foundation
for them. Puffendorf bases even the authority of parents
over children on a presumed consent of the infant at the
time of its birth1! But Sir Henry Maine has clearly shewn
that the contracts of early society were few and far
between, that they were accompanied by a most intricate
ceremonial, and that the attention of the law was con-

1 Whole Duty of Man, Bk. II. ch. III.